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CRIMINAL CODE AMENDMENT BILL (NO. 2) 2013 
Second Reading 

Resumed from 14 August. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [9.07 pm] — in reply: On the last 
occasion that this order of business was before the house I had commenced my reply to the submissions made by 
several speakers on this rather modest Criminal Code Amendment Bill (No. 2) 2013. I will proceed with a small 
recap to put into context why this bill is before the house and the way it is meant to operate. I will also say 
something about the idea of mandatory sentencing in a more general sense, as it has been the subject of quite 
some interest and controversy over the past several years. 
As I have mentioned, the original bill before the house in 2009, which provided for mandatory minimum terms 
of imprisonment for those who commit acts doing bodily harm to public officers—ordinarily they are police 
officers, but other public officers as well—was the first time for a while that such an idea had been put before 
this place, and it sparked some considerable debate. One of the main areas of objection, particularly by the 
Greens and by the opposition in the other place, which was reflected in some of the argument in this place, was 
that mandatory minimum terms of imprisonment were an unwarranted imposition on judicial discretion. As I 
was foreshadowing on the last occasion, there seems to have been some misunderstanding about what judicial 
discretion is really all about and how it fits with the criminal justice system and the administration of criminal 
justice generally. I mentioned that judges are charged with the responsibility of administering justice according 
to law and that the law can be prescribed in two ways. There are the laws that we make in Parliament, and I will 
say something more about the function of those laws in due course, and there are is also the law as it evolves 
through case law. 
The whole basis of our system of law is founded in the common law that was imported into this colony upon its 
founding and has become the foundation of our system of justice. The very idea of judicial precedent is an 
imposition on judicial discretion. Our law has become an accretion of decisions made by judges over the ages, 
each one setting some standard or level of conduct or some means of disposition of the case before that judicial 
officer, and by its very nature, is an accretion of restrictions on the way that judges act. The fact that a judge has 
made a decision on particular facts in a particular case according to particular principles becomes a restriction on 
what the next judge will do in similar cases. That is the basis of our common law and the basis of our system of 
the administration of justice. Therefore, to simply glibly say that anything by way of statute law restricts the 
exercise of judicial discretion is misconceived and shows a misunderstanding of the fundamentals of our system 
of law. One of the reasons for that, of course, is so there is uniformity; there is no law if there is simply arbitrary 
decision making. 

The system of precedent that originally grew up in the United Kingdom has become the basis of how we 
approach the administration of justice as a general rule. Of course, that means that there is a limitation on how 
judges act. Likewise, there are principles of sentencing that have arisen over time. Many of them have been 
adopted and put into the Sentencing Act 1995 to codify and refine those principles, and I will get to some of 
those in a moment, but they, too, are limitations on judicial discretion. There are limitations on judicial discretion 
by the imposition of maximum terms of imprisonment, which stop, for example, a judge from sentencing 
someone to the death penalty or life imprisonment for a burglary or to life imprisonment for stealing or any other 
offence. There is a limit to the judicial discretion. Judicial discretion is limited by the principles of statutory 
interpretation, not only the common law principles, again based on precedent, but those in the Interpretation Act 
1984. There are limitations on judicial discretion in respect of consequential orders that may flow from sentences 
or convictions for certain matters. There may be requirements, for example, for disqualification of someone’s 
driver’s licence in certain driving offences and there may be minimum periods of disqualification in other 
penalties that accrete to that. Those are limitations on judicial discretion, and in some cases they are fairly 
stringent. Yet, those are acceptable and I will come to the reason why in a moment. Rulings are made in courts 
of appeal and it is not uncommon for a judge of an inferior court to take a particular view of the facts and impose 
a sentence on an offender before that court and for the offender to appeal the decision. That is an interference 
with judicial discretion whereby the superior court changes the decision of the inferior court, yet I do not see the 
Greens complaining about that.  

A variety of mandatory sentences in other areas of the law have been imposed over time. Infringement notices 
prescribe a minimum punishment for certain offences in order to avoid the necessity of people having to be dealt 
with by a court and the vagaries of that. An important consequence of this is certainty. Not only is the court clear 
about what it must do or may do in certain circumstances, but also the community knows what to expect from 
certain conduct brought before the courts and the offender knows what to expect if they transgress upon the laws 
of society. From time to time the courts will get it wrong. From time to time case law accretes and that sends the 
court into byways that are undesirable from a social perspective, and so the law needs to be corrected. In the 
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absence of a superior court choosing to elect to abandon the use of precedent and strike out in a new direction—
this has happened from time to time but is not common—it is the role of the legislature to intervene and to say 
what the law ought to be. That applies to not only some areas of substantive law—we deal with those every day 
in this business as part of our job—but also some sentences and areas of judicial discretion that the community 
expects us to amend from time to time when the community can see that the courts are not reflecting community 
standards. It is not only a proper exercise of this legislature’s function to intervene in that fashion, but also one of 
our duties to do so. Therefore, to simply say that the imposition of mandatory minimum terms of imprisonment 
is an interference with judicial discretion and therefore is wrong is simply naive. I am not an advocate for 
mandatory minimum terms of imprisonment across the board, nor is this government advocating any such 
course. It has not and it will not do so, so far as I am aware and as far as I am concerned. That was made plain in 
2008 when the amendments to the Criminal Code relating to public officers were first introduced and that has 
been the case since. However, there is a role for such terms of imprisonment in appropriate cases.  

Part of the genesis of the idea of mandatory minimum terms of imprisonment arose in the United States in the 
1920s. The first three strikes–type legislation came into play then and they were quite robust pieces of legislation 
whereby effectively if someone was convicted of three felonies, they could expect to go to jail for enormous 
periods of time. A felony was a pretty broad offence, bracing many of the things we regard as crimes now, but 
also going beyond that. That was seen at the time as a solution to rampant lawlessness and recidivism. There are 
still traces of the results of that experiment in the United States today.  

Apart from a number of selected offences, mandatory terms of imprisonment, or mandatory punishments, were 
not the tradition in Western Australia. One of the more obvious ones was the penalty for wilful murder—the 
unlawful killing of another person with the intention of killing another person, where the mandatory sentence in 
those cases was, until the mid-1980s, one of death. Towards the later years of that particular punishment it 
became the rule rather than the exception for that penalty to be commuted by executive action to life 
imprisonment. Indeed, the introduction of strict security life imprisonment was a consequence of the 
undesirability of executing—no pun intended—the death penalty, but at the same time recognising that mere life 
imprisonment was not a satisfactory disposition in certain egregious cases. There were, in fact, three cases that 
were the stimulus for the formulation of the idea of strict security life imprisonment where there would be a life 
penalty but no review until 20 years had elapsed—20 years seeming a long time. We have seen a number of 
people coming up for review after 20 years’ imprisonment and in many cases the pain and damage they have 
done has not been forgotten. Some of the more notorious cases being the Birnies, and there are others. Recently, 
as the result of a transfer of a certain prisoner from the Northern Territory into this jurisdiction under the prisoner 
interstate transfers legislation, I was called upon to deal with the question of Douglas Crabbe, who gained 
notoriety for driving his truck into a roadhouse near — 

Hon Mark Lewis interjected. 

Hon MICHAEL MISCHIN: Thank you. I do not know how to spell that, but it was in the Northern Territory.  

At the time of his imprisonment in 1993 there was no minimum non-parole period in the Northern Territory. 
Subsequently, in 2004, legislation was introduced that required the setting of a minimum term. In his case it was 
set at 30 years. Thirty years has elapsed and I still receive a number of submissions from victims and secondary 
victims of his crime, in which five people were killed and some 16 seriously injured, expressing concern that he 
be released.  
I simply mention those examples so that it is understood that there is a scope for mandatory terms of 
imprisonment, as there is a scope for mandatory punishments or consequential orders of a variety of natures in 
appropriate cases. This government has elected to use mandatory minimum terms of imprisonment as one 
weapon in the armoury of the criminal justice system to be applied in specific types of cases in order to achieve 
specific results.  

On the subject more generally of judicial discretion, it is the case that the executive does not interfere, indeed 
cannot interfere, in judicial independence. By judicial independence I mean the ability of the judiciary to make 
its own decisions on the merits of cases before it. But that is a very different thing from setting the parameters 
within which the courts make those decisions. That, as I have pointed out, is an entirely legitimate field of 
endeavour for the legislature to reflect public policy or to achieve certain public interest considerations. The use 
of mandatory minimum terms of imprisonment, such as mandatory punishments and mandatory orders of various 
types, is a legitimate means to achieve those ends. There are only limited means by which the legislature can 
influence the courts. If, for example, as a consequence of judicial decision-making judges are not doing what the 
community expects or what the legislature intended, or it is doing things that are creating problems, there is not 
much the legislature can do, bearing in mind that the courts need to have a level of independence and discretion 
to do their job on the merits of a case.  
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One of the unfortunate trends that those who have been exposed to the law over the years will have noticed is 
that our legislation is becoming longer, more complicated and more prescriptive in its nature. That is unfortunate 
because at one time, with simple provisions in our Criminal Code, the legislature and the community could have 
confidence that the courts would understand what is expected of them by the community and by the legislature. 
Now, however, there is a greater examination and application of the precise wording of the legislation in a way 
that was not the case, say, 50 years ago. The consequence is that our legislation has become more prescriptive. I 
am not sure what can be done about that. It is certainly something that judges are aware of. I was at a luncheon 
address by Hon Chief Justice French of the High Court where he had a fair bit to say about the lack of moral 
compass in some of the legislation we are passing. He had in mind, in particular, taxation legislation, where 
things are prescribed on an apparently arbitrary basis. However, part of the point he was making was the level of 
prescription in legislation. I am not sure how one turns back the clock. That is unfortunate because it makes for 
more protracted proceedings in Parliament, it makes for more complicated drafting, it has the potential for 
hidden unforeseen consequences in the drafting, and it requires the legislature and the parliamentary draftspeople 
to foresee just about every consequence and to cover every base. That is unfortunate; nevertheless, it is the 
environment in which we work.  

Our legislation does restrict judicial discretion in a variety of ways. I have mentioned the common law 
principles. I mentioned some of those on the last occasion, such as the idea that imprisonment is a penalty of last 
resort. Section 6 of the Sentencing Act 1995 sets out the principles by which courts must act when sentencing 
offenders across the board. The first principle in section 6, a fundamental one, is that sentences must be 
commensurate with the seriousness of the offence. The seriousness of an offence must be determined by taking 
into account the statutory penalty for the offence, the circumstances of its commission, including the 
vulnerability of any victim, any aggravating factors and any mitigating factors. A court must not impose a 
sentence of imprisonment on an offender unless it decides that the seriousness of the offence is such that only 
imprisonment can be justified—another way of saying that imprisonment must be a penalty of last resort—or the 
protection of the community requires it. A court sentencing an offender must take into account any relevant 
guidelines in a guideline judgement. All these are constraints upon judicial discretion.  

Section 7 of the Sentencing Act sets out the aggravating factors. Section 8 sets out the mitigating factors. 
Towards the end of last year we dealt with guidelines as to how courts should apply the principle of discounting 
a sentence to give credit for a plea of guilty. There were complaints about the legislature interfering in that 
aspect of sentencing at the time, as if it were something that was to be deplored. It is a case of judge-made law 
that a discount be given as an incentive to an early plea of guilty. It has been a case of repeated and successive 
appeals to superior courts to establish those principles. There was wide variation as to how that discount ought to 
be given, the extent of the discount and the circumstances in which it was earned. All that the government was 
doing was picking up on the principles that were well established, articulating the basis for the discount in a way 
that courts, in order to resolve arguments, had decided upon amongst themselves for decades and to prescribe a 
maximum and to require that that plea be done at the earliest practical opportunity; things that the courts had 
been groping towards for a long time but which had never been encapsulated into a principle of law. Otherwise, 
the means by which the legislature can get the courts to do what it thinks the courts ought to do are fairly limited. 
Some blunt instruments are available to us.  

Hon Sue Ellery: Please give me one now! 

Hon MICHAEL MISCHIN: Hon Sue Ellery might learn something if she can focus. She raised many of the 
issues that I am trying to address but they do not warrant being dealt with in short form as they are matters of 
quite some substance. Hon Lynn MacLaren also touched on them. 

Hon Peter Collier: I’m in absolute awe. Keep going.  

Hon MICHAEL MISCHIN: Thank you. These sorts of things will come up in future debates because part of 
our election commitment was to tighten up on sentencing with respect to other offences as well. This might be a 
useful means of understanding where the government is coming from and the principles that underlie our 
approach to these issues when they arise in a future debate. I am not anticipating that debate but it is worth 
bearing these things in mind so that there will be no doubt as to the way we see these things being done.  

Ways of getting the courts to adjust their sentencing practices poses difficult problems. One can increase the 
maximum sentence for offences to say that the courts are sentencing too low; the tariff they have imposed on 
themselves is too low and needs to be increased. Tariffs are merely just practices that have emerged over time. I 
can give examples of tariffs in respect of armed robberies. I will not go into the detail of it but something like 
15 years ago, the Court of Appeal prescribed that our basic common-or-garden armed robbery of a pharmacy 
might warrant four to six years’ imprisonment for a first offence. That is the tariff, essentially. There will always 
be variations, factually, that require it to be higher or lower, but that was the court’s idea of a tariff for that sort 
of offence. If there was an element of the use of a blood-filled syringe—one will recall the fear of communicable 
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diseases, hepatitis, AIDS and the like at the time—that would warrant an additional year or two years, I cannot 
recall now, on top of that. Those sorts of principles were the tariffs. The tariffs diminish over time. They are 
frequently out of step with what the community expects for certain offences and they are very difficult to change. 
The prosecution may appeal in the hope that the courts will make some statement of principle that will increase 
the tariff but it is by no means certain that that will happen.  
Guideline judgements are not something that the court warms to, so it is left to the legislature as part of its 
function, part of its duty to the community, to take action in these areas. How one does it without simply 
increasing the maximum sentence available for a particular offence and does it in a way that does not lead to an 
uncertain result, or even questionably the court ignoring that message, is a difficult one. By way of example, the 
penalty for burglary of premises that are not dwellings is 14 years under the Criminal Code. The penalty for 
burglary of a dwelling is 18 years, a single offence. It can make one liable to 18 years’ imprisonment if one 
entered and stole from a dwelling. If it was done under circumstances of aggravation—for example, in company 
with others or the use or threatened use of violence against an occupant—20 years is the maximum penalty 
available. Yet no court has ever gone anywhere near half that amount for a burglary. So plainly what the 
legislature said at that time, that aggravated burglary of a dwelling is so serious that it warrants 20 years’ 
imprisonment as punishment, has been ignored. How do we deal with that? How do we get the courts to increase 
their sentences for that? We could bump it up to 25 years’ imprisonment and hope that that will increase the 
tariff but I do not think that is likely and, in any event, it would seem absurd to increase the penalty for burglary 
to 25 years if 20 years has not made an impact and has not influenced sentencing practice.  

So the legislature cast about for a way to address that problem. One way of addressing it was with the three-
strikes rule and setting a minimum term of 12 months’ imprisonment for anyone who committed a third burglary 
of a dwelling in circumstances of aggravation. That could be decried as an interference with judicial discretion, 
but that is also a legitimate means, in the absence of any better way of going about the exercise, of getting the 
courts to do what the community expects in those sorts of cases. Other ideas have been floated from time to time. 
When Hon Peter Foss was Attorney General, he spent a great deal of time trying to work out a sentencing matrix 
system, the objective of which was to ensure some predictability in the way that the courts dealt with offenders 
and to provide for some certainty for not only an offender so that they knew what they were in for if they 
committed certain offences under certain circumstances, but also the community so that if certain crimes were 
committed against members of the public in certain circumstances, offenders could expect a certain punishment. 
That proved impractical and ended up going nowhere, but that has not meant that I will not look at other means 
of achieving the objectives of certainty and predictability and the ability for the legislature to reflect in the law 
applied by the courts and in the exercise of judicial discretion some control and some reflection of community 
standards. 
Other means have been tried, and I am still awaiting the results of that. One of them related to the Restraining 
Orders Act 1997 and the amendments to section 61 in respect of the three-strikers who breached violence 
restraining orders. Members will recall that the penalty for someone who is bound by a violence restraining order 
and breaches that order is $6 000 or imprisonment for two years or both. But in the event of a third strike, there 
is a requirement that the offender be imprisoned with a safety valve, as it were, that the court may decide not to 
impose a penalty that includes imprisonment, or detention in the event of a juvenile, if imprisonment or detention 
would be clearly unjust given the circumstances of the offence and the person is unlikely to be a threat to the 
safety of a person protected by the violence restraining order or by the community generally. That is a variation 
on the theme of guiding the exercise of judicial discretion in cases in which there is public concern about the 
character of the offending without limiting judicial discretion entirely, and that may be suitable in some cases but 
not necessarily in all. However, I suggest that it is an appropriate means by which the legislature can express 
community concern and community interest. 
I turn now to the principles underlying this bill and its forebear, the legislation passed in 2009. Laws set 
standards of conduct. In a perfect world, there would not need to be a punishment or penalty attached to that, but 
we, unfortunately, do not live in a perfect world and so penalties are prescribed for departing from those 
standards and consequences flow from that happening. The objectives are to deter people from transgressing 
those codes of conduct generally and to deter specific types of recidivist offenders from continuing down an 
otherwise enjoyable or profitable course of conduct. 

Debate adjourned, pursuant to standing orders. 
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